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Environmental Planning and Assessment Act

 (Infrastructure and other Planning Reform ) Bill 2005

Summary Table of Provisions

Produced by the Office of Sylvia Hale MLC, 27 May 2005

For access to the Bill and related papers see www.parliament.nsw.gov.au
Abbreviations: prop = proposed (refers to provisions in Bill); DG = Director General; Minister = NSW Minister for Planning, Infrastructure and Natural Resources; EIS =  Environmental Impact Statement, EPI = Environmental Planning Instrument, DA = Development Application

Note: This analysis is based on a preliminary reading of the Bill by Greens MP Sylvia Hale. It is not intended to be an authoritative or comprehensive assessment. Please seek your own legal advice. All comments regarding this analysis will be much appreciated. 

	Schedule 1. Minister can designate any development as State Significant to which the following provisions then apply

	Current situation:

There are already provisions allowing the Minister to have a DA referred to the Minister where it is the Minister’s opinion that it is a state significant project. 


	Proposed change (Bill):

Major infrastructure and other projects (including related projects) that are specified in the SEPP or added later by order of the Minister, come under the Minister’s control. The kinds of projects are major infrastructure and other developments that in the opinion of the Minister are state significant; or major infrastructure or other development that would ordinarily require an EIS. See sections 75A, 75B, 75C.
	Comments:

The bill talks about major infrastructure but there is no firm criteria for what constitutes ‘Major Infrastructure’. The Minister can in fact designate any project he or she wishes. 

The result is that many more developments will come under the direct control of the Minister, locking councils out of the planning process and bypassing standard community consultation and EIS processes. 

	Environmental Assessment 

	Current situation:

Large projects must undergo a standard EIS process. 
	Proposed change (Bill):

For projects designated as Major Development or Critical Infrastructure, the Minister will determine the EIS conditions and requirements. (S 75E, 75F) 
	Comments:

The environmental assessment requirements can be varied at the whim of the Minister.  

	
	The Minister can assemble a panel to assess the development 
	No community or environmental representatives are required to be part of this panel. 

	Environmental Assessment and Public Consultation

	Current situation:

Public consultation is a standard part of the EIS and development consent process. 


	Proposed change (Bill):

The Minister can decide whether an EIS is necessary, and also set the terms and scope of the EIS. If an EIS is required, it must be made public for at least 30 days, during which time any member of the public is able to make a submission. S75H.

While public submissions must be part of an EIS process, there is no requirement for the Minister to take the views raised in submissions into consideration in his or her final determination. (S75I)
	Comments:

This amounts to a significant weakening of public consultation requirements by not stipulating that community consultation is mandatory, and not stipulating that the Minister’s final decision must take account of public submissions. 

	
	If a person disagrees with the Minister’s determination that a project be approved, then they may appeal to Court within 28 days. S 75L.
	

	Concept Plans (Division 3)

	Current situation:

Currently detailed plans must be submitted before a DA or project can be approved. 
	Proposed change (Bill):

The Minister can approve a project based on ‘concept’ plans without a detailed description of the project (S75M). A concept plan must outline the scope of the project, set out any proposal  for staged implementation, and contain any other matter determined by the DG. A detailed description of the project is not required. (S75M).
	Comments:

This allows the Minister to rubber stamp a critical infrastructure project in the absence of any detailed plans. 

Existing community consultation processes must be followed prior to approval of a concept plan, however, no detail needs to be provided as part of the consultation process. 

	
	The Minister is not required to conduct a public consultation process before granting approval for a Concept Plan for a development the Minister designates as Critical Infrastructure, unless he or she decides an EIS process is required, in which case EIS consultation requirements apply (75M& 75N). 
	There is nothing to stop the Minister granting ‘concept’ approval for critical infrastructure without conducting any public consultation. 

Following approval of a Concept Plan for Critical Infrastructure there is little a local council or community group can do to stop it. 

The Minister’s second reading speech says;

“The bill provides there will be no appeals against decisions on critical infrastructure and there will be no third party legal challenges.”



	
	The proponent has 3 months to appeal against a decision regarding a concept plan (S75K). Members of the public have no avenue to appeal against a decision regarding a Concept Plan. 
	This provision is manifestly unfair. If the proponent can appeal, then third parties such as the community should be granted equal appeal rights. 

	Project Approval  (Division 2)

	Current situation:


	Proposed change (Bill):

The proponent has 3 months to appeal if they do not like a final decision made by the Minister. (S75Q). Third parties such as a community group or local council have 28 days to appeal. (S75L (3) 
	Comments:

This is manifestly unfair. All parties should have the same appeal rights. 

	Over-riding other Acts and Planning Policies 

	Current situation:

State Significant Projects must conform with planning policies in place at the local govt level, such as REPs and LEPs , and with other state planning policies such as SEPPS and other Acts. 
	Proposed change (Bill):

The Bill exempts approved Major Development and Critical Infrastructure from local government polices such as LEPs (S75R) 


	Comments:

The Minister will have total power to over-ride all local government planning policies. 

	
	The bill exempts approved Major Development and Critical Infrastructure from having to conform with the following state Acts; Coastal Protection Act, Fisheries Management Act, Heritage Act, National Parks and Wildlife Act, Native Vegetation Act, Rivers and Foreshores Improvement Act, Rural Fires Act, Water Management Act (S75U)
	The Minister’s 2nd reading speech says;

“The bill will ensure that the construction and operation of approved critical infrastructure projects cannot be stopped or delayed by other Government agencies or local councils.”

	
	The bill also over-rides the Threatened Species Conservation Act in respect to interim protection orders and stop work orders. (S75U (a) & (b)


	The bill means threatened species interim protection and stop work orders cannot be made on State Significant Developments. 

	
	The bill over-rides section 124 of the Local Government Act (S75U (d) )
	Removes the power of Local Government to give orders in relation to works.

	Schedule 2. Phase out of Other Planning Policies 

	Current situation:

The NSW Planning system is currently made up of a web of local government and state government planning instruments including LEPs, REPs, DCPs, SEPPS and Acts. 


	Proposed change (Bill):

The bill proposes a phase out of some planning instruments, and phase in replacement instruments. See below for details. (S33A & 33B)

The bill does not provide a comprehensive timetable for the staged repeal or phase in of new instruments. 
	Comments:

This represents a major overhaul of existing planning instruments, with a significant reduction in the number of policies, and reduced regional variation within those policies. The changes move towards a one size fits all approach which is suited to the needs of developers over the needs of local communities. 

	
	The Minister has the power to prescribe the standard form and content (with mandatory provisions) of LEPs and other planning instruments (S33A)
	The government has already circulated a single draft LEP template. 

	
	The bill provides very little detail on public access to the new planning instruments, but does require councils to provide any plans, documents, maps, etc to the Minister on request. (S33C) 
	The bill is silent on how publicly transparent the new policies will be. 

	DCPs and Masterplans 

	Current situation: 

Currently councils produce DCPs and determine their scope and nature. Developers produce Masterplans for large projects, coordinated by the state government through DIPNR These Masterplans must conform with any relevant DCPs. 
	Proposed change (Bill)

The bill will phase out Masterplans, and have them replaced with standardised, site specific DCPs.  (S 74C & 74D & 74E & Division 3. Masterplans under existing instruments) 
	Comments:

This shifts the cost of preparing Masterplans from developers to councils. 

Councils can currently have more than one DCP relating to one site for different policy areas such as affordable housing, heritage and design. Under the new system there will only be one DCP relating to any one site. 

	SEPPS & REPS

	Current situation: 

There are currently more than 70 SEPPs and 30 REPs, reflecting the diversity and regional variation of planning issues around the state. 
	Proposed change (Bill)

The bill allows the Minister to transfer provisions from SEPPs or REPs to LEPs (S118 Division 3)
	Comments:

This may see responsibility for some planning functions previously governed by the State under a SEPP transferred to local government. 

	Schedule 3: Development consent amendments

	Current situation:

When determining a DA, the provisions of a DRAFT planning instrument (such as an LEP) are deemed to be force. 
	Proposed change (Bill):

Draft instruments that the DG has either deferred or has not approved are deemed not to be in force. (S79C (1) (a) (ii) )
	Comments:

More power to the Minister/DG to delay or block implementation of LEP changes by deferring or sitting on a DCP or LEP. 

	Division 2A: Staged development applications

	Current situation:

No detailed provisions concerning a staged development application
	Proposed change (Bill):

* A DA can be treated as a staged development only if the applicant requests it (s 83B (2)

* Staged DA defined as a ‘concept proposal’ for which subsequent DAs are to be lodged (s 83B (1))

* If an EPI requires a DCP before development, then making and approval of staged DA suffices (s 83C (2))

* If planning authority refuses or delays more than 60 days in making a DCP, then proponent can submit a DA or the Minister can make the plan (s74D (5))

*  Staged DA consents lapse after 5 years; this period cannot be reduced (s95 (2))
	Comments:

Once a concept approval has been granted, all subsequent DAs must be consistent with the Concept Plan, but as long as they are, there is little a consent authority or the community can do to significantly amend or deny the DA. 



	
	Where no DCP applies a developer may lodge a DA. 

The Minister also has the power to make a DCP (S74D) 
	Developers could potentially undermine or upset a council’s own DCP development processes – possibly even overtaking and overriding  a council that the developer considers to be too slow, by applying directly to the Minister. 

	S91 Integrated development

	Current Situation
	Proposed change (Bill):

Integrated development includes the granting of mining leases and the granting of petroleum production leases in a list of designated developments
	Comments:

These powers make it more difficult for local communities and councils or agencies to impose conditions on mining leases.



	Schedule 5: Enforcement amendments 

	Current Situation
	Proposed change (Bill):

S118A Removes power to Minister and of D-G to authorise entry onto premises 

A Council’s powers to authorise entry are retained, although Minister’s and DG’s powers are removed (S118B-118L) 

S121B (3) allows only the Minister or DG to restrain a breach of a Part 3A approval
	Comments:

.

	Division 2B: Monitoring and environmental audits / penalties in relation to Part 3A projects

	Current Situation:
	Proposed change (Bill):

S122C permits the Minister to impose conditions of approval and require monitoring or environmental audit (periodic or documented evaluation) by the proponent;

S122D requires specification of purpose of audit and allows Minister to decide whether proponent or independent person will conduct audit;

S122E requires retention of monitoring data for 5 years after audit; sets max penalties for corporations at $250,000 (+ $120,000 per day); $120,000 for individuals ($60,000 per day)
	Comments:
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