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Introduction

The Greens welcome the opportunity to contribute to the commentary on the Office of Fair Trading’s consultation paper on the re-write of the Home Building Act 1989.

This brief submission comments directly on the recommendations in that paper as well as discussing the future direction of the Home Building Warranties Scheme. The heading scheme and numbering scheme follow consultation paper schema.

Comments on the specific recommendations 

2. ‘Making the Act clearer and more accessible’

2.1 Key options for change

2.1.1 Including a statement of objectives in the rewritten Act

Support

2.1.2 Consolidating the key definitions used in the Act

Support

2.1.3 Clarifying responsibility for statutory warranty obligations

Support

2.2 Other options for change
Reword the definition for “residential building work” used in the Act clearly

linking it to the actual types and scope of work authorised by the various

contractor licences and certificates.

Support

Replace the term “qualified supervisor certificate” with a more specific and plain

English term.
Support

Clarify the fact that those involved in installing fire protection equipment and

systems need to hold a licence authorising “water plumbing” work.
Support

Provide clearer definitions in the Act of “contract price” and “domestic building

contract” by creating revised definitions based on those already used in the

Victorian Domestic Building Contracts Act.
Support

Clarify that NSW Fair Trading’s discretion under clauses 25 and 39A of the Home

Building Regulation to reject licence applications or renewals where the applicant

has been involved in the management of an externally administrated body

corporate does not apply in relation to a members’ voluntary wind up under the

terms of the Corporations Act 2001.

Support

More clearly restate the existing requirements for disclosure in cases where

insurable owner-builder work has been undertaken on a property and that

property is sold within 6 years of completion of this work.

Support

Clarify the situations where a purchaser can void a contract for purchase where

an owner-builder fails to provide a certificate of insurance in relation to ownerbuilder work.
Support

Revise section 99 of the Act making it clear that a “building claim order” is an

order made by a court or the Consumer, Trader and Tenancy Tribunal in relation

to a “building claim.”

Support

3. ‘Reducing red-tape for consumers and licensed contractors’

3.1.1 Increase the monetary threshold for certain contractual requirements
Comment: 

The Greens disagree that all works costing between $1000 and $12,000 should have the current requirements (such as requiring written contracts) removed altogether. There needs to be some standardised terms and conditions. The Greens disagree that there should be formal requirements for these jobs. What the government calls ‘red-tape’, consumers might call contractual protection.

3.1.2 Streamlining the assessment criteria for licence applications and

Renewals

Support.

3.2 Other options for change

Combining licensing categories which are virtually identical in terms of the nature

and scope of work performed. Categories that could be combined are “decorating” and “painting”. Similarly, “roof tiling” and “roof slating” share the same qualification and they could also be combined.

Comment: 

The Greens do not oppose this in principle but will seek advice from those in industry as to whether combining existing licences is desirable.

Increasing the monetary threshold for owner-builder work which requires an

owner-builder permit from $5000 to $12,000 to take into account increased

building costs.
Support.
Clarifying that licensed builders have the right to obtain owner-builder permits and

in doing so must pay the prescribed fee, but are exempt from the education

coursework associated with owner-builder permits.
Support.
Deleting clause 23 of the Home Building Regulation 2004 which establishes a

process for apprentices and trainees to do electrical wiring work under the

supervision of a qualified supervisor. This clause is considered redundant as

section 14(2) of the Act allows unqualified individuals to do electrical wiring

Comment: 

s. 14 (2) of the parent Act provides for supervision of unqualified persons (such as apprentices, or anyone else). 

Support.

4. ‘Strengthening disciplinary and enforcement powers’

4.1.1 Allowing NSW Fair Trading to issue fines where builders fail to comply

with rectification orders

Comment: 

The Greens support this, but question whether the fines suggested are high enough ($750 for an individual and $1500 for a corporation) to act as an adequate deterrent?

4.1.2 Preventing ‘phoenix’ company activity

Comment: 

This is a difficult issue that needs some attention. Interstate discrepancies need to be dealt with.  Setting up phoenix companies in names of associates needs to be examined. 

Support.
4.1.3 Permitting NSW Fair Trading to cancel licences where certain undertakings relating to conduct are not honoured by a builder

Support.
4.1.4 Preventing builders demanding or receiving payments not related to the

progress of work

Support.

4.1.5 Linking rectification orders to existing statutory warranties

Comment: 

This section of the Act needs to ensure that works comply with the relevant Australian Standards and conform to the requirements of the Development Application. In addition, the CTTT members must be required to obtain advice from qualified building practitioners when relevant. 

Support.

4.1.6 Other options for change

Increase the maximum penalty for corporations who fail to comply with licence

conditions imposed under section 36 of the Act from $4,400 to $11,000.
Support.

Clarify the powers of NSW Fair Trading to immediately revoke authorities in

cases where the licence or authority has been issued on the basis of fraud or

misrepresentation by an applicant.
Support.

Provide that individuals are ineligible to receive a second building licence through

a new company or partnership while they are subject to outstanding Court or

Tribunal orders through an existing corporation or partnership.

Support.

5. ‘Providing greater certainty and transparency for both

consumers and licensed contractors’
5.1.1 Factoring building work delays into contract price disclosure

Comment: 

It might be difficult to calculate inclement weather – is this reasonable?

Otherwise, Support.

5.1.2 Allowing builders to initiate certain dispute resolution processes

Support.

5.1.3 Improving supervision requirements for corporate licence holders

Support.

5.1.4 Clarifying the point at which the statutory warranty period commences

Support.

5.1.5 Aligning periods of cover under statutory warranties and home warranty

Insurance

Comment: 

Although The Greens support aligning to these periods, it should be noted that some defects may emerge after 7 years, such as interior damage caused by water entering a building due to overflow from high front gutters. Alignment of periods should not be to the detriment of the consumer.

Support.
5.2 Other options for change

Requiring home building contracts to specifically address issues of progress

payments and termination under the contract. These are issues which should be

dealt with in the contract in a manner determined between the parties, rather than

imposing a certain formula or prescribed standards.
Comment: 

It may be better to have standard clauses to cover these matters rather than leaving it up to the parties. Inexperienced consumers may not appreciate what they are signing.

Otherwise, Support.

Removing the statutory warranty under section 18B (b) relating to the suitability of

materials in cases where these materials are supplied by the consumer rather

than the licence holder. Similar arrangements apply in Queensland under section

42 of the Domestic Building Contracts Act 2000.
Comment: 

Should the builder, if they believe the materials supplied by the consumer are unsuitable and may lead to defect, take reasonable steps to warn the consumer? 

Otherwise, support.

Requiring those selling residential properties to disclose as a part of the sale

contract whether statutory warranties under the Home Building Act have been

previously enforced in relation to defects in the particular property. Under section

18D (2) of the Act, a statutory warranty on a defect cannot be enforced if it has

been the subject of a previous warranty claim. However, if such previous claims

are not disclosed, then a purchaser is unlikely to be aware of this issue.
Support.

6. ‘Clarifying and modernising home warranty insurance arrangements’

See section at the end. 
6.1.1 Clarifying the impact of estoppel issues on home warranty insurance

claims and recovery actions
Support.
6.1.2 Preventing home warranty insurance claims by “related” parties

Comment: 

Related to whom? Does this only cover company entities? What if the consumer becomes incompetent and relatives how power of attorney? Would they be stopped from lodging a claim? Need more information. 

Otherwise, Support.
6.1.3 Preventing claims relating to defects reasonably visible at the time of

purchase
Comment: 

There is a difficulty here with ‘reasonably visible’. The consumer may not know that something reasonably visible indicates a structural defect. 

6.1.4 Improving access to home warranty insurance in cases of insolvency

Support.

6.2 Other options for change

Clarifying the application of the home warranty insurance exemption under clause

74 of the Home Building Regulation 2004 to multi-storey buildings that have a mix

of residential and commercial usage.
Support.
Amending the Act and/or Regulations to clearly set out all of the terms and

conditions which home warranty insurers are able to include in their policies.

Support.
Providing for deemed approval for all claims not determined by an insurer within

90 days from lodgement. Deemed approval already applies to all home warranty

insurance policies issued from 1 September 2005 onwards. An option is to

extend this to cover all policies issued prior to 1 September 2005.
Support.
Clarifying that an application for an exemption from the requirements of home

warranty insurance under section 97 of the Act must be made prior to the

commencement of work.
Support.

Stating that home warranty insurance provisions requiring home warranty

insurance be obtained and attached to building contracts (per section 92 of the

Act), do not apply to homeowners (being an owner-builder, licensed contractor or

developer) or successors in title including mortgagees in possession or receivers.
Support. 

Providing that the requirement to obtain home warranty insurance does not apply

in situations where the original licensed contractor (or another licensed contractor

on behalf of the original licensed contractor) returns to the site to rectify defects

under the original contract.
Support. 

Clarifying that home warranty insurance cover in relation to a residential multi

dwelling building, such as strata, community scheme or company title home units,

does cover common property.

Support. 

Raising the minimum level of cover for common property in residential multi

dwelling buildings from the current $200,000 to $300,000 to make the level of

cover provided consistent with that provided under home warranty insurance for

other types of home building work.
Support.

Amending the Home Building Act to provide that an owners corporation can lodge

a claim in respect of common property (or where defects are common to multiple

dwellings) on behalf of individual unit owners.
Support. 

Clarifying the meaning of the terms “Notification of a loss”, “Lodgement of a

claim” and “Enforcement of statutory warranty” in both the Act and Regulation

These terms need to be clarified to avoid confusion for insurers and beneficiaries.

For instance, many consumers are unaware that notification of a loss to an

insurer is not the same as lodging an insurance claim. It is also proposed that

notification of a loss be required to be provided to insurers in writing (including

email) to help avoid disputes.
Support. 

Expand the information required to be disclosed to homeowners on a certificate

of insurance to include: insurer and NSW Fair Trading contact details, information

on period of cover and timeframes for notifying a loss and lodging a claim,

information on the need to enforce a statutory warranty, any major limitations

under the policy and the total price (including commission) charged to the

licensed contractor for the insurance cover.
Support. 

Clarifying the meaning of “taking action to enforce a warranty” as per clause 58A

of the Home Building Regulation, by providing that the lodgement of a building

claim in the Consumer, Trader and Tenancy Tribunal would constitute the taking

of action to enforce a statutory warranty for the purpose of making a home

warranty insurance claim.

Support. 

Clarifying the date from which home warranty insurance cover is required for

residential building work undertaken by owner-builders.

Support.

6.3 ‘Facilitating the shift to a uniform national licensing system’

6.4 Key options for change
Given the creation of a national licensing system, an option for change would be for

provisions which will be determined in future at a national level to be located within

their own section in the new Act.

Support.

7. ‘Minor and administrative changes needed to update and improve the Act’
7.1 Proposals

Updating the definition contained in the Act relating to work authorised by the

“structural landscaping” licence to reflect the fact that under NSW Housing Code,

minor forms of development, such as garden sheds, pergolas, fences, earthworks

and retaining walls will no longer need specific development consent.
Support.

Rephrasing and clarifying clause 39A of the Home Building Regulation 2004

which gives NSW Fair Trading discretion to renew or restore a licence to an

undischarged bankrupt or director of a company under administration, provided

certain conditions are met, including that the individual poses no evident risk to

consumers. It is proposed to simply rephrase and clarify this provision, whilst

retaining its overall intent.
Support.

Delete section 20(5) of the Act thereby ensuring that an applicant for the issue,

alteration, renewal or restoration of an authority aggrieved by any decision of the

Director-General relating to the application can apply to the Administrative

Decisions Tribunal for a review of the decision.
Support.

Replace the term “successor-in-title”
 which is used in the Act with the term

“warranty beneficiary” to provide greater clarity.
Support. 

Include a specific provision in the Act to prohibit unqualified plumbing, drainage

and gasfitting work.
Support.

Requiring corporate licence holders to advise NSW Fair Trading within seven

days where the corporation enters voluntary administration.
Support.

Additional comments 

The future of NSW Home Building Warranty Insurance Scheme

“…the privatised last resort home warranty scheme as it currently exists does not provide adequate consumer protection of building industry management in Australia. It was very obvious to the Greens that it is not working for consumers or the building industry and it should have been either abolished or fundamentally reformed.” 

– Greens Senator Christine Mine, speech on tabling the Home Builders' Warranty Insurance report 13th November 2008.

Should the Home Building Warranties Insurance scheme have been privatised in the first place?

In 2009, the NSW Government announced it will step in as insurer, following the withdrawal of two insurers, CGU and Lumley, from the market. This takes arrangements back to the period 1972 – 1996, when government was the insurer.

The decision to end the government scheme was made after several reviews of the Home Building Act and insurance in the early 1990s. Legislation to privatise the scheme was passed in NSW Parliament in late 1996.

The rationale for abandoning the government-run NSW scheme was flawed. According to the then Fair Trading Minister, Faye Lo Po’, when she second read the Bill to privatise the scheme in late 1996, “this Bill is largely about …the opening up of insurance to the private market”. In practice, the private market has not performed well in providing what is essentially a small-scale insurance product. NSW builders and consumers have not benefited because of emerging duopolies, increased premiums, and insurers exiting the market. This instability and tendency towards duopoly has influenced the recent Government decision to step in as insurer.  

Another justification used by the government in 1996 was that the government-run scheme created role confusion because it both provided insurance and regulated the building sector. Although conflict of interest charges were levelled at the previous NSW scheme, the current Queensland model has a similar structure but manages to operate simultaneously as insurer and regulator. In light of the expanded role for the Building Professionals Board and other regulatory improvements made by the NSW Government and the quasi independence of the Board and licensing regime from Fair Trading’s dispute resolution functions, the Greens question whether the criticisms levelled at the old scheme were valid at the time or are valid today.

In her speech justifying the privatisation of the scheme, Minister Faye Lo Po’ claimed that privatising the scheme would ensure that “bad builders would be able to be excluded. They will not get insurance and therefore will not get work in the residential building industry. Good builders will be rewarded with lower premiums”. It is doubtful that this prediction has been borne out. In reality, builders have paid higher premiums, especially in periods where the number of insurers fell. Volume builders may have benefited from some premium discounts, but The Greens are not ware of ‘good’ builders being rewarded with lower premiums. 

In regards to the question of monopoly, Commissioner Dodd (author of the Dodd Report of February 1993) argued that he could “find no reason why the BSC should be provided with a Government sanctioned, monopoly position as insurer in the residential building industry”. Ironically, the Government will soon be that monopoly insurer once again. 

The Commissioner went on to argue that “there is no reason a competitive, private sector insurance market cannot operate…”. The Greens submit the Commissioner did not predict the instability resulting from the collapse of HIH, premium rises and insurers abandoning the product. The Commissioner may have underestimated the attractiveness of this form of insurance for the private sector. The history of privatised home building insurance in NSW is a history of failure – higher premiums, withdrawing insurers, and tendency towards private duopoly. The Greens submit that there are good reasons why a government monopoly is preferable.

Will the scheme continue be a last-resort scheme?

Last-resort schemes such as the one operating in NSW have been described as ‘junk insurance’ and as ‘worthless’ by Choice Magazine. The Greens believe the building warranties insurance should be reformed.

If the scheme remains a last-resort insurance scheme administered via contract with private corporations, although there may be improvement for consumers due to government paying out insurance claims more often and with greater expediency, it will still remain a last-resort scheme.

The Greens favor the former arrangements in NSW 1972-1997 when the NSW Government ran the scheme in its entirety. The Greens prefer the current Queensland model whereby the scheme is first-resort and the government insurer assists the consumer by removing many of the obstacles confronting the consumer when disputes occur, and use the power to withhold a licence to facilitate speedy resolution and payment of claims.

Because the NSW scheme is currently last resort, conflicts that escalate to court can take a long time to be resolved – sometimes years. If the scheme were a First Resort Scheme, the dispute resolution process would be significantly shorter. 

Finally, The Greens make the point that Queenslanders seem reasonably satisfied with their Government-run first resort one-stop-shop scheme. The NSW privatised scheme seems to have been a failure. Given the NSW Government is about to take resume the role of insurer, it is an opportune time to adopt some of the best elements of the Queensland scheme and offer NSW consumers a first-resort and first-rate insurance scheme.

Should the government administer the certification and claim process itself or should it contract the private sector to do so?

While the Government has now indicated it will step in as insurer, it intends to outsource the day to day management of the operation of the scheme (issuing of certificates, processing of claims, etc) to the private sector. Treasury, via the Self Insurance Corporation, will manage these contracts. The Greens would like to see a cost-benefit analysis undertaken of the proposal as opposed to OFT administration of the scheme (perhaps combined with some internet-based certificate applications and claims processing). If the government carries the risk as insurer, perhaps it is government that should also administer the scheme, and thereby provide additional jobs in the public sector, rather than contracting out these functions. 

Can we improve premiums?

There is scope to set differential premiums not just by volume but by ‘rating’ of builder. ‘Good’ builders would benefit by having access to lower premiums while other builders with licence breaches or previous rectification orders made against them may be rated as a higher risk thus pay more in premium.

Is $300,000 cover adequate?

Some consumers in long-running disputes have found that this amount is inadequate to cover major building problems, legal costs and costs of alternate accommodation.  This figure should be revised upward or consumers should have a choice to purchase more insurance at a higher premium.

Is the Consumer, Trader and Tenancy Tribunal handling home building disputes adequately?

There has been criticism by consumers (see the IPSOS report
) of the CTTT’s handling of their matters. In a technical area such as building, CTTT Members may not have adequate expertise in building matters and may make errors. A decision may contradict the provisions of another Act (such as the Environmental Planning and Assessment Act) or be contrary to the conditions of a Development Approval.  The CTTT needs to be reformed. The Greens would support a Parliamentary Inquiry into the operations of the CTTT.
The Greens recommend: 

1. Adopting a national approach to home building insurance and move to a system based on the Queensland model of home warranty of insurance. We recommended that the Commonwealth should design the scheme and adopted via the COAG process. 
2. Should the State Government become the insurer, undertaking a cost-benefit analysis of the administration by the Office of Fair Trading of the day-to-day running of the scheme as opposed to it being contracted out to the private sector.

3. A ‘ratings’ system of builders be instituted so that to that premiums are commensurate with risk, thereby rewarding ‘good’ builders and discouraging ‘bad’ builders.

4. Holding an Inquiry into the CTTT.

� The term “successor-in-title” to refer to someone who is entitled to the remainder of the statutory warranty period on building work if a property is sold during the warranty or insurance period.


� From the Report: “Some clients also complained that the Member who handled their case did not spend enough time reviewing their supporting materials and they lacked expertise to handle some of the more complex cases (particularly in the Home Building and Strata Schemes Divisions).” � HYPERLINK "http://www.cttt.nsw.gov.au/pdfs/About_us/ipsosreport.pdf


" ��http://www.cttt.nsw.gov.au/pdfs/About_us/ipsosreport.pdf
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