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The NSW Greens support a comprehensive approach to the provision of tenants rights and security of tenure. The following is a response to the Residential Tenancy Law Reform Options Paper.

1 Coverage of the Act

1.1  
Boarders and lodgers should be included in the Act, and given rights, such as a written tenancy agreement, requirement for the landlord to give notice of rent increases, notice of termination, that termination be for just cause only, repairs be carried out, and that rent receipts must be issued.

It is a disgrace that this vulnerable group of people are not legally recognised and not covered by NSW residential tenancy law (or any other law). Other States and Territories have legislated to give boarders and lodgers some protections and the right to notice of termination. NSW governments have not legislated, despite 20 years of requests from tenants advocacy groups. The argument from the current government has been that any attempt to regulate boarding house tenancies will lead to disinvestment. There are two arguments counter to this: 

(i) In other States and Territories where boarders and lodgers legislation has been introduced, there is no evidence that this has created a disincentive effect for landlords investing in the sector.

(ii) Major disinvestment in the boarding house sector has occurred in NSW despite the current legislative environment. This disinvestment has been largely fuelled by property speculation. NSW has failed to address this. 

Boarders and lodgers should be given basic tenancy rights, as the current situation is unjust. Boarders and lodgers can be evicted with no notice whatsoever. The Act should be amended to give boarders and lodgers basic tenancy rights. The standard of rights could be slightly lower than tenants, in recognition that boarders do not have exclusive possession of the premises and receive some services.

1.2 Student accommodation should be covered by the Act

At present, accommodation run by educational institutions is exempt from the Act. This means that students living in such accommodation have little security of tenure, and can be told to leave, should the university require the accommodation to make money, for example, renting it out during the Olympic Games, as UTS did in 2000. Students living in self contained premises living in educational institution accommodation should be treated as tenants and therefore covered by the Act. If services are provided, they could be treated as boarders and lodgers, and also covered by the Act (see 1.1).

2. Tenure

2.1 
Long term leases should be available and encouraged. This will provide greater security of tenure. 

Given that the proportion of people living in long-term rental accommodation is growing, and that some will always rent, NSW should move to allowing long-term leases, as is the case in many European countries. Some landlords like short-term leases that allow them to sell their properties at short notice during peaks in the property market. This facilitates property speculation. Despite this, there are some landlords who invest in rental accommodation as a long-term investment. Providing long-term leases can provide long-term security to those investors as well as providing long-term security of tenure to tenants, this may reduce short-term speculation.

2.2 
Termination during the fixed term should be simplified.

Termination during a fixed term by tenant or landlord for good reason (e.g. hardship, divorce, etc) should be allowed, provided adequate notice is given. The current system of penalising tenants who break an agreement early is clumsy and does not recognise the tenant’s hardship. A tenant has to apply to the Tribunal if they want the tenancy terminated due to hardship, which can take some time. A fixed notice period for tenants (perhaps 30 days) for breaking an agreement early would be better.

2.2 
No Grounds Termination should be disallowed.

The provisions allowing no grounds termination by landlords should be removed from the Act. If the tenant has not breached the agreement, and the landlord does not have a ‘just cause, such as requiring the premises for their own personal or family member use, then the landlord should not be allowed to issue a termination notice for no reason. This would assist tenants in gaining greater security of tenure.

3 Rent Increases and Rental Arrears

3.1 
Rent increases should be linked to CPI

Rent increases are unregulated in NSW. A landlord merely has to issue a 60-day notice of an increase, but the increase amount itself can be any amount. This is not the case in other areas where rents are more tightly controlled. It is extremely hard for a tenant to challenge a rent increase at the Tribunal as the onus of proof is on them to prove that the rent increase exceeds market rent for that type of dwelling in that particular condition with those particular fixtures and facilities. It would be better if rent increases were capped and this cap was set in relation to movements in CPI. Rent increases should also be limited to once per year.  If a landlord wishes to make an argument that a rent increase exceeds the CPI the onus should be on them to justify this to the Tribunal. Landlords get tax concessions, and can write off any associated costs as a business expense, while residential tenants do not. Housing is becoming more unaffordable, especially in Sydney. Many tenants pay more than 30% of their income in rent. Checking rent increases would be a way of preserving social mix in Sydney and other expensive areas in NSW.    

3.2 
Tenant should be given a chance to remedy prior to a termination notice being issued.

Tenants should be sent a notice to remedy arrears prior to the landlord applying to the tribunal for termination and possession orders. If the tenant fails to remedy within a specified period, the landlord can then go and seek an order.

4 Mortgagee Rights

4.1 
A tenant in a premises should receive notice of termination should a mortgagee become entitled to possession. 

At the moment, through no fault of their own, the tenant can get caught up in their landlord’s financial problems and be told to leave by the sheriff. The tenant cannot generally afford to go to court as a party to the proceedings. In the situation where a landlord defaults on their mortgage, the tenant should be entitled to 30 days notice, or given the option to stay on as tenant of the mortgagee. 

Tenants should be given compensation to assist in moving costs where the mortgagee ends the tenancy during a fixed term.

5 Interest on Bonds

No comment.

6 Share housing 

6.1 
Co tenants should not be jointly and severally liable, where proof exists that a tenant was responsible for a breach

The Tribunal has no current power to hear disputes between co-tenants. If one tenant damages the premises during the tenancy, all tenants can have a bond claim made against them. The Tribunal should be able to hear from co-tenants in the case where a bond claim has been made. A co-tenant should be able to challenge a bond claim if they believe they were not responsible for the damage, rent arrears, or other breach.

6.2 
Change of shared tenancy arrangements should be simplified

Share housing means turnover in tenants and sub-tenants, with the bond usually paid out between parties. There should be a quick and easy method for tenants to transfer the name the bond is in where a new tenant pays out an old tenant.

Likewise when tenants change, there should be an easy method of changing the names on the lease, provided the landlord agrees, without having to draw up a new lease.

When a tenant moves out they should not be liable for the actions of those tenants left in the premises. They should be able to notify the landlord that they are moving, and have their name taken off a lease.

7 Additional terms

7.1 
Additional terms are unnecessary or misleading

This practice should be stopped as most additional terms are either already in the Standard Agreement or illegal (such as an additional term ‘requiring’ the tenant steam clean carpets at the end of the tenancy). Landlords and real estate agents should be instructed as to what additional terms are valid, and prohibited from adding others.

8 Fees and charges

8.1 
Landlord or agent should pay lease preparation costs

In essence, ‘lease preparation’ consists of filling in a standard form. 

Standard leases should be downloadable from the Office of Fair Trading’s website. The landlord or real estate agent should bear the (minimal) cost.

8.2 
Reservation fees should be prohibited

Reservation fees serve little practical purpose as they do not guarantee that an applicant will secure a property. Therefore they should be abolished. Agents should assess applications on their merits. ‘Gazumping’ (tenants bidding against each other by offering higher rent) should be prohibited – the premises should be let at the rent it was advertised at. The Act should spell this out.

8.3 
Water usage should be payable where there is a meter

Tenants whose premises are separately metered should be sent a water bill directly. 

Landlords should be required to treat all water leakage as an urgent repair, especially as some areas of the State are in drought. 

Public housing tenants should not be required to pay a charge of water, where there is no meter, as suggested in the ‘Reshaping Public Housing’ policy of the Department of Housing. The Department should progressively install water-saving fixtures into all properties, and introduce rainwater catchment and grey water recycling systems for its larger blocks of units and broad acre estates.

8.4 
Repairs and water leakage

Where a leak has not been repaired and a tenant receives a larger than normal water bill and the landlord refuses to pay part of it, a tenant should be able to take this matter before the Tribunal for determination.

Landlords should be encouraged or required to replace fixtures with water efficient ones, and fit rainwater tanks and grey water recycling systems.

All new housing should be required to be as water and energy efficient as possible.

9 
Bond lodgements

No comment except to say that there is little reason to change current arrangements. 

10 
Rent payments and receipts

10.1 
Update the Act to take account of modern payment methods

This should be done so as to make clear what rental payments can be, and what items are receipts. 

The landlord or agent should be required to provide a copy of a tenant’s rent ledger to the tenant on request, and keep records of rental payments for the duration of a tenancy, plus at least 30 days. In the case where there is a dispute about rent arrears at the end of a tenancy, records should be kept as potential Tribunal evidence.

10.2 
Overpayments of rent should be able to be refunded


The Tribunal should be able to award a tenant a refund for overpaid rent when that payment was made in error.

10.3 
Fees and charges associated with paying rent

Tenants should not have to pay extra costs associated with a method of rental payment demanded by the landlord or agent. The payment must consist of rent only. If a landlord or agent wishes the tenant to pay rent in a specified way that incurs a fee, the landlord or agent must pay that fee, not the tenant. The tenant shall be guaranteed a free method of rent payment.

11 
Furnished premises

11.1 Treat furnished premises the same as unfurnished premises

The present situation where landlords can charge unlimited amounts for bond is not reasonable. Landlords can also claim a premises is furnished even if there are only a few items provided. Landlords have the ability to seek bond and compensation under the Act now.

12 
Service of notices

12.1 Current service provisions are adequate

The present wording of the Act works fairly well. All methods of service have problems.

13 
Reasonable security

13.1 
Clarify the Act to better define ‘reasonable security’

At the moment the Act is vague on what constitutes minimal reasonable security. The Act should mention specific devices such as window locks and door locks.

13.2 
Keys and other devices

The Act could be clarified to state that each tenant should receive a set of all keys and swipe cards or codes for no charge.

14
 Access for sale

14.1 
Clarify what reasonable access means.

A schedule of access times and dates should be negotiated between landlord and tenant and signed. The Act should put a limit on how often the tenant is required to give access to the premises. Perhaps a maximum of twice a week is reasonable. A tenant should not have to give access where they cannot be present, as their possessions are in danger of being stolen. Tenants should not have to agree to have photographs taken of the interior of the premises while they are in possession as this is an invasion of their privacy.

14.2 
Tenant can give notice within a fixed term if the landlord is intending to sell

If a landlord is intending to sell, they should be required to inform the tenant of this in writing, a tenant should then be able to terminate within a fixed term if a landlord is requiring access for the purposes of inspection and sale. The notice could be 14 or 21 days.

15 
Death of a tenant

15.1 
Lease should be allowed to continue with other occupants

If a tenant or co-tenant dies, a co-tenant or subtenant should be allowed to continue to lease or assume the lease. The executor of the dead person’s estate should be allowed to lodge a claim for that portion of the bond paid by a co-tenant.

16 
Uncollected goods

16.1 
Give tenants the right to seek compensation if goods are unlawfully dealt with

Some landlords refuse access or make it hard for a tenant to return to claim their goods. If a landlord obstructs a tenant from retrieving their goods they should be subject to a fine. There needs to be a remedy at the Tribunal for a landlord’s wrongful disposal of uncollected goods.
Landlords should not dispose of personal items and documents.

The current process is unwieldy and could be streamlined. Tenants could be given 14 days to claim their goods and if they fail to do so a landlord should be able to apply to the Tribunal to dispose of the goods.

17 
Alterations by tenants

17.1 
Tenants should be allowed to install and remove fixtures

A tenant who wishes to add a fixture should seek the landlord’s permission, and such a request should not be unreasonably refused. A tenant should be able to remove their fixture at the end of the tenancy, provided it does not irreparably damage the landlord’s premises. 

18 
Bond claims

18.1 
Minimising bond disputes and vexatious claims

Many landlords make unreasonable claims on tenant’s bonds. Sometimes a tenant is not notified that a claim has been made (as this relies on the landlord entering the correct address for the tenant on the bond claim form). Tenants should have time to challenge a claim, even after bond has been paid out to a landlord. No change to the current limitation period (7 years) is recommended.

No penalty for vexatious claims for either party is recommended as the Tribunal is supposed to be a low-cost civil court.

Landlords and agents should be educated about making unreasonable or vexatious bond claims, as some do this as a matter of course.

19 
Legislative consolidation

19.1 
Rental Tenancies Act and Rental Bonds Act could be merged

This would bring the two Acts together and harmonise terminology. Plain English should be used, and terms commonly accepted, i.e. ‘tenancy’, ‘tenant’, ‘lease’ ‘landlord’, ‘agent’, ‘and rental bond’.

20 
1899 Act

20.1 
Repeal the Act as long as protected tenants remain protected.

Whilst there may be few or no tenancies under the 1899 Act, protected tenants still exist and should be protected. No rights of protected tenants should be lost if the 1899 Act is repealed.
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