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Opening comments

The Greens are supportive of many of the suggested recommendations contained in the discussion paper ‘Residential Tenancy Law Reform – A New Direction’. Many of the suggested changes are positive and necessary, such as those relating to mortgage defaults, and co-tenancy disputes. Some suggested changes are cosmetic, such as updating the Act’s language to make it less arcane. However there are some recommendations that are causing tenants great concern, such as the suggested provisions relating to:

· abandoned goods

· rent arrears and the termination process

and serious issues have been omitted altogether such as:

· rent increases

· boarders and lodgers.

The Greens will comment on the groups of recommendations contained in the paper ‘Residential Tenancy Law Reform – A New Direction’. 

The Greens support most of the 101 recommendations.

For the sake of brevity, this submission will not comment on all of the recommendations but only on the general areas, and those recommendations that warrant further discussion or The Greens disagree with.


The Greens previous submission in 2005 on the first options paper can also act as a point of reference.

A comment on the review process

The Greens note the review process has been in train since 2005. It is a year since the conclusion of the previous round of submissions following the first Office of Fair Trading options paper. Since then, a 66-page, second paper by the Office of Fair Trading, ‘Residential Tenancy Law Reform – A New Direction’, has been produced. What follows is The Greens response to the second paper.


There are some pressing tenancy and housing issues in NSW. Enacting legislative changes in the latter part of 2008 – i.e. in another year’s time - seems to be a rather lengthy time-frame as by then, the entire process will have taken four years.

The Greens (and other parties) have commented previously that the Fair Trading legislation process seems at times glacially slow. This Review has also been slow. It should not take three years to review and amend a piece of legislation.

In the meantime, vacancy rates have fallen to 1.2% in 2007 and rents have continued to climb, outstripping CPI in most areas. 

The Greens note other States and territories have reviewed their counterpart legislation and have tackled issues that the State government appears to be seeking to avoid. The omission from the discussion paper of significant areas of concern suggests that the Government have put them in the ‘too hard’ basket.  In light of the rising level of housing unaffordability and tightening tenancy market, it is irresponsible that the Department should make no recommendations are made in these crucial areas, presumably to avoid their discussion. Her statements on the public record clearly indicate that The Minister is aware of the issues. 

In the absence of the Government providing or facilitating affordable housing alternatives in the form of affordable rental dwellings 

· through the public system (Housing NSW)

· through Aboriginal and community housing organizations, and

· by using the planning system to levy affordable housing contributions

the Government has a responsibility to regulate the private rental market, because this is where most people are forced to find accommodation, if they cannot afford to buy and are not eligible for public or community housing. 

This responsibility is all the more pressing, given that, while the NSW government has failed to adopt policies that would assist in keeping housing affordable, investor-landlords have seen huge capital gains in the value of their premises. Equity demands that the review should take these factors into account.

Rent increases 

The Greens again notice a significant omission in the 101 recommendations made in the paper: rent increases.

Exclusion of a discussion of, or recommendations on, the rent increases provisions of the Act clearly undermines the credibility of the review process. Vacancy rates are 1.2% in NSW, and yet the issue of rent increases has been ignored: the only mention in the discussion paper is in relation to the service of rent increase notices.

Other governments have made amendments in relation to rent increases. In Victoria and Queensland rent increases are limited to twice a year. Even this is too frequent. Increases should be annual only.

Further, the onus of proof in any rent increase dispute matter before the CTTT should lie with the landlord rather than the tenant. The current provisions make it very difficult for the tenant to prove that the level of rent increase is unjustified. 

Comments on the 101 recommendations 
‘Reducing Red Tape’
1) rental bond provisions presently in the Landlord and Tenant (Rental Bonds) Act be transferred and consolidated into the Residential Tenancies Act. 

2) the Landlord and Tenant Act 1899 be repealed, subject to any provisions which are not obsolete being incorporated into the Landlord and Tenant (Amendment) Act 1948. 

3) provisions requiring landlords to retain rent records be removed, given that similar requirements already exist under Commonwealth taxation laws. 

4) the 1 week rental bond lodgement period be extended to give landlords up to 10 working days from the date of receipt and agents 10 working days from the end of each month in which to lodge bonds received from tenants. 
5) where both parties agree that a bond can be paid off by instalments, the landlord or agent be able to retain part payments until either the bond is fully paid or 3 months has elapsed, whichever occurs first.
The Greens generally agree with all of the recommendations. In regards to (3), it could be preferable to maintain the requirement that landlords keep rent records, even though this is already a requirement of the Commonwealth legislation. In the event of a dispute, it is useful if both parties have access to their own records.
‘Streamlined procedures’ 
6) the Tribunal be given a new power, modeled upon the Australian Capital Territory provisions, to waive minor defects in the service or content of notices, provided the recipient is not significantly disadvantaged. 

7) the tenancy laws provide that any notices sent by post are deemed served after 2 working days or 1 day if Express Post is used, bypassing the general 4 working day postal rule applicable under the Interpretation Act 1987.

8) sample or model notices be made available. 

9) placing a notice in a tenant’s letterbox or under the door of an agent’s office be recognised as valid methods of service, provided a witness can verify service. 

10) email service of notices, other than termination notices, be permitted if the parties consent and some confirmation of receipt is obtained. 

11) disputes regarding the validity of rent increase notices be limited to the most recent increase, except in cases of substantial non-compliance. 

12) termination notices issued to a tenant more than 14 days in arrears be required to stipulate in plain, simple language the choices of paying the arrears in full, entering into an agreed repayment plan, applying to the Tribunal for a hearing or moving out and the sources of available help or advice. 

13) payment of arrears in full by a tenant, or compliance with an agreed repayment plan, should guarantee continuation of the tenancy and prevent any eviction proceedings in respect of that breach. 

4) landlords should not have to start the whole process again where a tenant fails to comply with an agreed repayment plan or Tribunal specific performance order within 3 months. Although the tenant would not receive a further termination notice they would still receive notification from the Tribunal and retain the option of applying for

15) in rental arrears cases tenants who are unable to pay the arrears, cannot agree with the landlord/agent upon a repayment schedule or refuse to move out by the date given in the termination notice, should have the onus placed on them to apply to the Tribunal before the notice expires if they wish to have a hearing and contest the matter. A specific application form will need to be developed for this purpose. 

16) where a contested hearing request has not been lodged by a tenant the Tribunal should be given new powers to issue rent arrears termination orders administratively, without the need for a hearing, based on an application from the landlord or agent lodged once the notice of termination has expired. Under this proposal the tenant would be notified by the Tribunal that such an application has been lodged and have a second opportunity to seek a hearing in the limited time before the order is made. 

17) the existing re-hearing mechanisms be modified to take account of administratively issued rent arrears orders, to deal with cases of severe hardship or where tenants can show they had no knowledge or understanding of the proceedings. Tenants would be notified of the order made by the Tribunal which would include details of the restricted re-hearing process. 

18) where a tenant is late with their rent more than 3 times in the space of six months the parties should be able to negotiate on a more reliable method, and failing agreement the landlord or agent should then have the option of applying to the Tribunal for an order directing the tenant to switch. 

19) the existing obligation on landlords to place public notices in newspapers regarding abandoned or uncollected goods be discontinued along with the general process of removal, storage and sale. 

20) landlords be given the right to dispose of rubbish left behind by a tenant immediately. Any items which appear to have been accidentally left behind the landlord/agent be required to make an attempt, where possible, to contact the former tenant and make arrangements to collect the items from the premises or elsewhere within a period of no more than 7 days, or as otherwise agreed. 

21) in the event that a tenant is evicted by a sheriff they be given a period of no more than 7 days from that date, unless otherwise agreed, to collect their possessions from the property. 

22) in any situation if the former tenant cannot be contacted or does not collect goods within the permitted timeframe the landlord/agent should be able to give the uncollected goods to a charitable organisation or otherwise dispose of them in a lawful manner. 

23) notwithstanding the above proposals, whenever a tenancy is ended and defined ‘personal documents’ are found (i.e. photos or official documents such as a passport or birth certificate) the landlord/agent be required to store them in a safe place until claimed by the former tenant or 30 days has elapsed. 

24) the Tribunal be given the jurisdiction to hear the estimated small number of claims for compensation where abandoned/uncollected goods are unlawfully dealt with. 

Greens comments:

Recommendation (10): Rent increase and termination notices should continue to be required to be served in paper form, via Australia Post. The postmark date is a verification of when the letter was sent. 

Recommendation (11): the Greens disagree.  There may be a history of the landlord giving verbal or other improper notice of rent increases. The tenant may be unaware of the requirements under the Act. There is no reason for this suggested amendment in the legislation as the current wording is fair and provides clear direction.

Recommendations (15) – (17): The Greens are not satisfied this would be a fair process. Some vulnerable groups of tenants would be disadvantaged. The tenant is more likely to attend where the hearing is notified. Given that housing stress is high, and rents are predicted to rise, the current arrangements whereby a landlord has to apply to the Tribunal for a termination or possession order after a tenant has been in arrears and failed to move out, does give the tenant a chance to attend a tribunal hearing and enter into an agreement on repayment of arrears, in an effort to avoid eviction.

If termination hearings due to rental arrears make up a large part of the Tribunal’s work, it is an indication of the financial stresses many people are under. Making eviction easier is not a constructive approach to the housing affordability crisis. The process of evicting the most vulnerable tenants will be ‘streamlined’. This sort of ‘efficiency’ is undesirable.
Many termination/possession hearings are ex-parte and are therefore conducted expeditiously, but there is still a requirement for the landlord to outline the case to the Member.
‘Bringing the law into the 21st century’

25) the terminology of ‘landlord’, ‘tenant’ and ‘residential tenancy agreement’ remain, although the Act should recognise the terms ‘owner’, ‘renter’, and ‘lease’ and use these terms where it is more appropriate to do so. 

26) other archaic terms used in the tenancy laws, such as ‘assignment’ and ‘attornment’, be updated into simpler and plainer English. 

27) the maximum amount of rent in advance be set at two weeks rent, irrespective of the rent level, with individual tenants having the ability to voluntarily pay more if they wish. 

28) the law clarify that rent receipts are only required to be issued where the tenant pays directly, in person or by post, to the landlord or agent. 

29) landlords or their agents be obliged to issue quarterly rent transaction statements, but only to those tenants who pay their rent by direct debit or some other means whereby they are not already receiving receipts. 

30) except in cases covered by rec 18, the agreed method of rent payment only be able to be varied with adequate notice and by consent, and that a term to this effect be added to the standard agreement. 

31) tenants be given the ability to request reimbursement of overpaid rent at any time, with such requests to be complied with within 14 days. 

32) landlords be given the ability to recover reasonable costs of replacing lost rent deposit books or payment cards and any bank dishonour fees for bounced cheques and insufficient funds for direct debit payments. 

33) the prescribed standard lease form provide greater emphasis on the modern and most widespread system of water billing. 

34) landlords of existing premises where a tenant is not currently paying for water usage be able to pass on such charges, provided the premises are separately metered and the tenant is given adequate notice of the change. 

35) landlords carrying out repairs or renovations should be encouraged in Fair Trading publications to use water efficient appliances and fittings where relevant. 

36) the meaning of ‘urgent repairs’ be extended to include significant leaks from water pipes or fittings. 

37) the law clarify that all tenants, whether they pay directly or indirectly for water are entitled to receive the benefit of any water supply interruption rebate. 

38) the law require tenants to be supplied with a copy of the water rates notice whenever payment for water usage is sought and given 21 days to pay, which is equivalent to the time Sydney Water gives landlords to pay the bill.
The Greens generally agree with updating the language and taking advantage of the latest communication methods. 

Recommendation (30): the prohibition on the tenant being charged a compulsory fee in the course of paying their rent should remain. The tenant must be given at least one free and feasible option for paying their rent.

Recommendation (32): ‘reasonable costs’ needs to be defined. These should not exceed what it actually costs the agent or landlord to replace the lost payment book or card.

Recommendation (35): this would be a better recommendation if landlords were required to install water- efficient devices when a replacement repair was necessary.

‘Better balanced rights’ 

39) tenants be entitled to at least 30 days notice if a mortgagee decides to obtain vacant possession, either during or after a fixed term tenancy. 

40) where a fixed term tenancy is ended early by a mortgagee, the tenant be able to withhold 2 weeks rent, or a higher amount as agreed, to offset relocation expenses, and a process put in place to allow the bond to be released. 

41) the law provide that a tenancy ends upon the death of a tenant living by themselves, subject to their estate being liable to pay an occupation fee (equal to a day’s rent) for each day until the tenant’s possessions are removed. 

42) where a tenant dies leaving behind co-tenants or other occupants those persons should be given the option to treat the lease as having expired and be able to give 21 days notice to vacate.

43) the law should clarify that the existing right of landlords or agents to enter premises in an emergency, without first giving notice, applies where there are serious concerns as to the health or safety of the tenant and reasonable endeavours to obtain entry by consent have been made. 
44) the minimum period of time for ‘no grounds’ notices issued by landlords once a lease has expired be extended from 60 days to 90 days.
45) the Act should stipulate the extenuating factors on both the tenant and landlord sides for the Tribunal to consider when hearing an application to end a tenancy on the basis of a ‘no grounds’ notice, rather than the present broad ‘circumstances of the case’. In addition, the Tribunal’s power should be limited to only suspending a possession order for up to 12 months, not dismissing the application altogether, in cases where the tenant factors are present. 

46) where a tenant receives ‘no grounds’ notice which they believe to be retaliatory they should have the onus of applying to the Tribunal within 4 weeks of receiving the notice to attempt to have the notice set aside. 

47) the grounds upon which a landlord can seek to end a tenancy once a lease has expired be expanded to include 60 day’s notice for reasons such as a need to move into the property themselves or an intention to do major renovations. 

48) the issue of long term leases and, in particular, the development of more flexible tenancy arrangements for long term leases, be subject to further examination and consultation. 

In relation to the recommendations on what happens when there is a mortgage default, The Greens are highly supportive of the direction taken in the recommendations. It is an oversight of the Act that is does not currently prevent the sudden eviction of a tenant when a landlord defaults on mortgage payments.

Tenants under the current legislation have no right to a notice period or a right to compensation for moving costs and are often unaware the landlord has defaulted on the mortgage until a notice is received or the Sheriff appears to evict them. Meanwhile the landlord continues to pocket the rent payments without warning the tenant that they are behind on their mortgage payments.

Recommendations (39) and (40): The Greens agree, but 2 weeks rent withholding may not be enough if the tenant has to cover moving expenses, pay a new bond before obtaining their old bond, etc. In the case of sale, the tenant gets 30 days notice, so allowing the tenant to withhold a month’s rent may be fairer.

The recommendations also need to clarify what ‘process’ would be used to return the bond -  would it be a claim by the tenant, without landlord’s signature? Would there be automatic return? Would the bond claim matter be between the new owners of the premises? How much delay would this cause the tenant, who needs the bond returned in order to finance the move, and pay a new bond on another premises?

It is The Greens opinion that these provisions warrant urgent action by the Office of Fair Trading and the Government because of the documented rise in mortgage defaults and property repossessions. It would be possible to amend the relevant provisions of the Residential Tenancies Act and Real Property Act in early 2008 to give tenants some notice of eviction due to mortgage default and repossession. 

Recommendations (45) and (46): it is The Greens’ view that the provisions allowing no grounds termination by landlords should be removed from the Act. If the tenant has not breached the agreement, and the landlord does not have a ‘just cause’ or reason, such as requiring the premises for their own personal or family member use, then the landlord should not be allowed to issue a termination notice for no reason, or to allow the removal of a tenant in order to re-let for a much higher rent. 

The reasons and notice periods should be as follows:

Termination by landlord – grounds and notice periods

Allow landlords to serve notices of termination on the following:

breach – rent arrears: 






  14 days

breach – other than rent arrears: 




  28 days

frustration – premises uninhabitable: 




  2 days

landlord or family member needs premises as own place of

residence: 







  4 months

sale of premises – contract of sale requires vacant possession: 
  4 months

premises to be demolished, changed or renovated: 

         4 months
Alternatively, the notice period for no grounds terminations could be extended to 120 days, as the Victorian government has done.
The Greens believe in lieu of other affordable housing alternatives facilitated by government, the low-income tenant is vulnerable to rent squeezing by landlords especially as the vacancy rate is very low. Landlords have carte blanche in NSW to charge whatever rent they wish, and to issue a no-grounds termination notice (outside of the fixed term of the agreement) if they wish. They can then re-let at a higher rent.

Given that the housing affordability situation has grown worse, and easing the pressure will take both time and government intervention at the Federal and State levels, the NSW Government needs to provide either alternative affordable housing or to regulate the private rental market, so that tenants are not at the complete mercy of investor-landlords in a tight rental market where they have little choice.

Recommendation (46): The onus for a termination case should be on the landlord, not the tenant. To require otherwise is unnecessary because the tenant can already sue retaliation as a defense in a landlord-initiated CTTT matter. This provision serves no purpose other than to make the tenant pay an application fee for lodging a cross-claim. The tenant can currently run an argument that the landlord’s action is retaliatory so The Greens see no reason for this provision.

‘Uniformity with other States’

49) a maximum limit of 4 weeks rent apply to all rental bonds, irrespective of whether or not the premises are furnished. 

50) paying interest on rental bonds cease from a date to be determined. 

51) tenants should be permitted to make cosmetic improvements to the property or add fixtures at their own expense provided they obtain the landlord’s prior consent, which should not be unreasonably refused unless, for instance, it involves changes which are irreparable or of a structural nature. 

52) when consenting to tenant alterations or improvements a landlord should be able to impose reasonable conditions, such as using a qualified tradesperson where necessary or removing the fixture and ‘making good’ when the tenancy ends. 

53) NSW should follow all other States and allow tenants to remove any fixtures they have added, for which they have not already been fairly compensated, without needing the landlord’s prior consent, unless such removal would cause irreparable damage. 

54) if a tenant vacates leaving behind improvements or fixtures these form part of the premises, and the tenant has no right to compensation unless a prior written agreement between the parties for the tenant to be compensated has not been complied with. 

55) in Tribunal cases where it is alleged that a former tenant has damaged the premises any amount of money they have spent on improvements or fixtures left behind should be offset against the claim being made, unless the tenant has already been fairly compensated. 

56) NSW should follow all other States and prohibit landlords and agents from charging

57) the Property, Stock & Business Agents Act 2002 be amended to provide that any letting fee received by an agent covers the cost of preparing and providing copies of the lease. 

58) NSW follow all other States and give private tenants the ability to sub-let or assign, provided they obtain the consent of the landlord, who should be able to assess the application and refuse only on the same basis they would at the start of a new tenancy. 

59) the wording of the prescribed standard form tenancy agreement be modernised and updated, with a greater emphasis placed on issues more likely to be the subject of disputes and misunderstandings. 

60) a prescribed list of terms that cannot be included in a lease be set out in the Regulations, following further consultation with key interest groups over precisely which types of terms should be on such a list. 

61) a specific section be included in the premises condition report highlighting issues relating to the security of the premises. 

62) the Queensland model of setting out a list of key factors to consider when assessing if premises are ‘reasonably secure’ be adopted. 

63) tenants be encouraged to raise security concerns and the Tribunal, before awarding any compensation, be required to consider the actions all of the respective parties took, or ought to have reasonably taken, to address any security concerns. 

64) the law clarify that all tenants named on a lease are entitled to copies of keys or other security devices free of charge, but recognise that tenants can be charged a reasonable fee for the replacement of lost items. 

65) the law require the tenant to be notified of a landlord’s intention to sell once a sale contract has been drawn up and a selling agent appointed, but before a ‘for sale’ sign is erected or any marketing begins. 

66) where a landlord decides to sell during the fixed term period of a tenancy, the tenant be entitled, during the inspection period, to a rent reduction as agreed by the parties or as determined by the Tribunal. 

67) the legislation set a minimum rent reduction where inspections are carried out during a fixed term tenancy, which shall be significantly higher if the landlord appointed a selling agent or had a sales contract drawn up before entering into the tenancy without telling the tenant. 

68) selling agents be required to respond in a reasonable way to any legitimate problems raised by a tenant or practical alternatives suggested to the days or times for inspections, with either party able to seek urgent orders from the Tribunal if they believe the other party is acting unreasonably regarding access. 

69) the Victorian model of requiring at least 24 hours prior notice, unless otherwise agreed, for one-off prospective buyer inspections be adopted. 

70) refuges and crisis accommodation be excluded from the Act. 

71) the exemption for student accommodation be the subject of further consultation with educational institutions and student groups. 

72) the existing exemption for ‘holidays’ of 2 months or less be extended to cover where the occupant’s principal place of residence is elsewhere. 

73) the exemption for premises ordinarily used for holidays be replaced with a specific exemption relating to backpacker hostels and serviced apartments. 

74) specific provisions be introduced to better deal with issues faced by housing co-operatives and supported accommodation providers. 

75) in shared households the tenancy laws only apply if the person has their name added to the lease or signs a sub-lease with the head-tenant or if a Change of Shared Tenancy Arrangement form is lodged with the Rental Bond Board. 

76) where a tenant rents residential premises on an oral basis, or under a written agreement not in the standard form, they should be able to seek an order from the Tribunal that their arrangement is covered by the Act and directing the landlord to offer them a standard tenancy agreement. 

77) Crown land covered by the Crown Lands Act 1989 be exempted. 

78) the law clarify that landlords and agents can request a bond top-up payment when issuing rent increase notices, provided the overall bond does not exceed 4 times the increased or negotiated new rent. 

79) it be made clear that landlords are responsible to ensure all light fittings have light bulbs in working order at the start of a tenancy but it is the tenant’s responsibility to replace light bulbs during the tenancy. 

80) the prescribed tenancy agreement should clarify that tenants are responsible for electricity and gas charges, but only if each charge is calculated according to the metered amount consumed. 

81) the Victorian approach of clarifying that landlords are liable for the supply or hire of gas bottles and tenants are responsible for charges in respect to the usage of bottled gas at the premises should be adopted. 

The Greens agree that uniformity with other States is desirable. It is somewhat ironic that uniformity on certain issues is valued by government, but not in others. For example, the NSW Government does not seem to be interested in introducing a modicum of rights for boarders and lodgers as other States and Territories have done.

Recommendation (50): Tenants currently gain benefit from the vast amounts of pooled monies. This money funds the CTTT, Tenants Advice Services, and some useful social programs. The funds have also been skimmed off by other departments for housing programs, which have been lauded as government initiatives when in fact the tenants of NSW finance these initiatives.

It is the Greens’ view that the interest should either continue to be paid in part to tenants in consideration of the contribution they make by way of their money in the form of bonds being held by the State, or the interest should be spent only on housing programs that would benefit low-income renters.

Recommendation (70): special arrangements should be incorporated into the Act to cover supported accommodation premises, perhaps requiring a 30-day notice of termination period.

Recommendation (71): accommodation provided by educational institutions should be classed as tenancies or boarding/lodging dependent on the circumstances (self contained, or where meals or other services are provided, etc). This would necessitate either boarders and lodgers being covered by the Act and given some tenancy rights, or a separate section incorporated to deal with tenancies that are non-standard, such as colleges on University campuses, nurses’ accommodation in hospitals, etc. It would have been preferable if concrete recommendations had been made, given the OFT has received stakeholder and student submissions on this issue before.

Recommendation (78): The Greens do not support bond top-ups. It is administratively messy and unnecessary. The landlord can claim in excess of the bond through current compensation provisions if the tenant has damaged the premises.

‘Minimising Disputes’ 

82) the tenancy laws set out a non-exhaustive list of matters for which a landlord or agent may lodge a claim against a tenant’s bond. 

83) tenants be entitled to request and receive a copy of the final inspection report if it was filled out in their absence and a bond claim was subsequently lodged on the basis that the premises were not returned in a satisfactory condition. 

84) the legislation include a specific head of power for clause 27 of the standard lease under which the landlord or agent agrees to provide details to the tenant of any amount claimed from their bond and copies of any relevant quotes, accounts or receipts. 

85) once the fixed term period of a lease has expired, a co-tenant should be able to give at least 21 days notice to their co-tenant/s and the landlord of their intention to vacate, after which time their joint legal liability would cease in respect to any future events. 

86) a co-tenant be able to apply to the Tribunal for an order to terminate a fixed term or continual tenancy, on terms imposed by the Tribunal (including possible compensation to the landlord), or remove one or more co-tenants from the premises. Landlords would be notified of such applications and have the option to be a party in the proceedings. 

87) where one co-tenant vacates and they are not refunded their share of the bond by the remaining co-tenant within 14 days they be able to apply to the Tribunal for an order that the co-tenant refund the money and have the names on the bond records changed over accordingly. 

88) reservation fees be called ‘holding deposits’ in the legislation. 

89) holding deposits should only be able to be requested or received from a prospective tenant once an application for tenancy has been approved. 

90) where a holding deposit is paid only the prospective tenant should have the option to pull out of the proposed agreement. 

91) if a prospective tenant decides not to go ahead with a tenancy they should forfeit the total holding deposit, rather than the current pro rata system. 

92) tenants should be given new rights to end a fixed term agreement early, upon giving 21 days notice, if they accept an offer of public housing, need to move to an aged care facility or the landlord places the property on the market without proper pre-disclosure. 

93) in all other cases where a tenant breaks an agreement early the legislation should fix the amount of rent payable to the landlord as compensation, on a sliding scale depending on how much of the lease remains. This would provide certainty for tenants while actively encouraging landlords/agents to find a new tenant as quickly as possible. Re-letting fees and advertising costs should only be recoverable if the tenant breaks the agreement during the first third of the lease.
The Greens strongly support these recommendations. They clear up what is a confusing process in relation to bond claims. At present, many landlords make unsubstantiated and verbal claims to the tenant about bonds. If the matter ends up at the CTTT, it is often the case the landlord cannot substantiate their claim.

The Greens agree that the current reservation fee system does not make much sense. The recommendations are supported as they clarify the process so that an applicant who has been deemed suitable as a tenant by the landlord or agent then pays a reservation fee or holding deposit which then serves a reservation function, while the agent checks out their referees, etc.

Recommendation (91):  It would be better to abolish reservation fees altogether because they serve no purpose. An agent/landlord may receive several applications for premises and decide among them. A reservation fee does not ‘hold’ a property for any particular party.  If an applicant is successful, the agent will ask them to pay 2 weeks rent and the bond usually prior them taking possession of the premises. Under the current system, if a reservation fee was taken, it is credited as rent.

The Greens support the recommendations dealing with early breaking of a lease. The current calculations are quite complex and do penalise the tenant who, through no fault of their own, may have to move suddenly. The recommendations make the compensation to the landlords more in proportion to the length of the fixed term that has elapsed.

 ‘Respect and Responsibility’ 

94) further consultation be undertaken regarding the options of giving third parties limited rights, introducing a ‘notice to comply’ process or enabling the Commissioner for Fair Trading the power to appoint a managing agent or exclude a landlord from the rental market. 

95) further consultation be undertaken with key stakeholder groups to determine which offences are appropriate under the tenancy laws. 

96) alternatives to monetary penalties and the possible introduction of penalty notices for certain offences should be explored. 

97) it be made clear that renting out a property covered by the tenancy laws, without using a written agreement in the standard form, is an offence. 

98) Schedule 6A of the Property Stock and Business Agents Regulation 2003 be repealed. 

99) the provisions of Schedule 6A be included in legislation and extended to anyone who lists a tenant on a tenancy database (this would include self-managing landlords and database operators as well as agents). 

100) in order to enable effective direct regulation of those requirements which rely on the actions of the database operator the new legislation impose on database operators obligations not to accept or retain on their system listings for non-permissible reasons, to provide tenants with free and prompt access to listings, to ensure the accuracy and completeness of listings, and to ensure that debts are listed as paid and listings are deleted within specified timeframes. 

101) the Consumer, Trader and Tenancy Tribunal be given jurisdiction to hear claims regarding any breaches of legislation relating to tenancy databases, and to order the amendment of past database listings. 

Recommendations (94) – (96): The Greens agree with their general direction, but would have preferred the recommendations to be clearer. Penalty notices can act as disciplinary tool for using on rogue landlords who breach an agreement. There is a perception that the Office of Fair Trading compliance unit rarely fines rogue landlords or agents. Where there is evidence of a significant breach of the law, such as a lock-out, the Greens believe a fine should be imposed. At present, because the wording of the legislation says the breach must be ‘serious and persistent’, the OFT seems unwilling to impose fines.

The Greens agree with the regulation of tenant databases such as TICA and tenants having access to their own details. Listing should be contestable.

‘Miscellaneous Issues’ 
102) all other miscellaneous issues raised during the course of the review be noted and subject to further consideration. 

Other key issues should have been dealt with in the paper. In our view, the lack of boarders and lodgers rights and rent increases were deserving of specific recommendations, but they seem to have dropped off the agenda and been placed in the ‘too hard’ basket. The Queensland, Victorian and ACT governments have made significant legislative changes in relation to both of these areas.

Rent increases

Housing is becoming more unaffordable, especially in Sydney. Many tenants pay more than 30 per cent of their income in rent. 

The current taxation arrangements favour investor-landlords. This, with other factors, has stoked house price inflation (which has put upward pressure on rents).  Investor-landlords can write off any losses against their taxable income (‘negative gearing’). Tenants, on the other hand, cannot claim any part of their housing expenses as a tax concession. 

Placing some checks on rent increases would be a way of preserving social mix.  Many global cities do this – New York and other US cities have rent control laws. Other countries offer long-lease, affordable housing options, such as the Scandinavian countries and the Netherlands. In Australia, tenants often have no alternative but the 6-month leases and vagaries of the largely unregulated private rental market. Rising house prices mean people are renting for longer periods and some cannot buy or are choosing not to buy, as mortgages are unaffordable. 

Rent increases are barely regulated in NSW. A landlord merely has to issue a 60-day notice of an increase, and the increase itself can be any amount. This is not the case in other jurisdictions and countries where rents are more tightly controlled. It is extremely hard for a tenant to challenge a rent increase at the Tribunal as the onus of proof is on the tenant to prove that the rent increase exceeds market rent for that type of dwelling in that particular condition with those particular fixtures and facilities. It would be better if rent increases were linked to movements in CPI. The onus would then be on the landlord to explain why rent should go up significantly. 

Rent increases should also be limited to once per year.  

Notably, Victoria and Queensland have amended their counterpart Acts to limit rent increases to two per year. This is infinitely preferable to the current situation in NSW where rent increases are only limited to once every 60 days (in a continuing agreement).  

The Greens recommend the following changes:

· The onus of proof being placed on the landlord where there is a disputed rental increase case at the CTTT, and 

· Rent increases being limited to once every 12 months.

If the government is reluctant to introduce such legislative regulation, then it must address the demand for affordable housing in another way. So far, it is failing to pursue either course. Rents will continue to rise and the vacancy rate will continue to be less than 1.5% unless there are changes. Only government, by facilitating the supply of more affordable housing, can temper the unfettered speculation in real estate that has led to overvaluing of housing and a shortage of affordable accommodation. It can achieve the goal of more affordable housing by: 

· direct social housing provision;

· grants to not-for-profit housing organisations;

· tax incentive schemes for landlords offering low-cost accommodation, 

· active decentralisation, and

· reforming the planning legislation to mandate inclusionary zoning/developer levies.

Instead the government has chosen to favour developers and investor-landlords over non-owner tenants. This has created severe inequities in tenancies as well as inter-generation inequities.

Boarders and Lodgers

The Minister, in response to Question on Notice no. 0191 in the NSW Parliament regarding the scope of the review of the Residential Tenancies Act, stated that 

The Residential Tenancies Act does not apply to boarders and lodgers and this review is not the appropriate forum in which to consider issues about boarders and lodgers
 

This leaves several questions unanswered:

· What does the Minister mean by ‘appropriate’ in the context of a legislative review, given that most other States and Territories have amended their Residential Tenancies legislation to give boarders and lodgers and their landlords rights and responsibilities in law?

· In the absence of any relevant legislation at all in NSW, what is the forum to consider issues about boarders and lodgers?

· Will the current government continue to exclude boarders and lodgers from the Residential Tenancies Act?

· Does the government have any intention of giving boarders and lodgers any tenancy rights or legal standing, at any time?

A common argument advanced by the current and former Ministers of this government has been that introducing a modicum of legislated rights for this group will cause disinvestments by landlords.

The evidence, however, does not support this claim.

1. In other States and Territories where boarders and lodgers legislation has been introduced, there is no evidence that this has created a disincentive effect for landlords investing in the sector.

2. Major disinvestment in the boarding house sector has occurred in NSW despite the current legislative environment. This disinvestment has been largely fuelled by property prices and landlord decisions to sell.

Boarders and lodgers should be given basic tenancy rights, as the current situation is unjust. Boarders and lodgers can be evicted with no notice whatsoever. The Act should be amended to give boarders and lodgers basic tenancy rights. The standard of rights could be slightly lower than that of tenants, in recognition that boarders do not have exclusive possession of the premises and receive services.

Alternatively, all ‘non-standard’ tenancies such as boarding/lodging, university accommodation, hospital accommodation, etc. should be covered by the Act. Crisis accommodation (SAAP) services should probably be subject to a separate section.

At present, accommodation run by educational institutions is exempt from the Act. This means that students living in such accommodation have little security of tenure, and can be told to leave, should the university require the accommodation for other purposes, such as to make money by renting it during the special events as the University of Technology did in 2000. Students living in self-contained premises in educational institution accommodation should be treated as tenants and therefore covered by the Act. If services are provided, they could be treated as non-standard tenants/boarders and lodgers, and also covered by the Act.

Closing comments

The Greens thank the Government for inviting consultation on the review of the tenancy legislation. 

Appendix 1: Comments received from Greens members

“I seem to recall putting in a submission to this about 2 years ago! Is it still the same process, or have there been changes along the way?
 

The thing I would most like to see is the option for more stability ie. longer term leases. Not everyone wants to or has the capacity to buy, but would still like to have the stability of a long term home and to be able to make changes to the home - like in Europe. Also would be good to take into account sustainability measures, such as rain tanks etc., as landlords are unlikely to put these into rental properties. 

 

That's my 2c worth”

Dominika, tenant, Summer Hill

“ I have been renting since I was 18. I don’t know how many times I’ve moved. Rents have gone up continuously, over CPI and several times I have moved because of rent increases or because of the condition of the house – mould and damp. 

The most annoying thing is the lack of security of tenure, and the struggle you have now trying to find a place – the vacancy rate is low and there are lots of people competing for the same housing. 

It kind of irks me that my generation has little choice for home ownership - we’re a cash cow for someone else’s overpriced mortgage. We have no security and move every 2-4 years. I would like to rent from a not-for-profit housing organisation  - not because I necessarily want to pay lower rent – I can afford near market rent; more for the security of tenure and proximity to work. 

I might try to buy some land in the country for when I get old. “

Hazel, tenant, Camperdown.

“Re residential tenancies issues: 2 weeks notice terminations for outstanding rent without even requiring a reminder letter is too short notice I believe and could result in homelessness.  Perhaps a months notice/6 weeks (similar to that required when selling a property) would be fairer. “

Natalie, tenant, Pittwater
 

� See Questions and Answers papers, www.parliament.nsw.gov.au





