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Submission on the Liquor Bill 2005 and Liquor and Gaming Court Bill 2005 Consultation Drafts

The Greens support some aspects of these bills including the introduction of the order of occupancy principle, extension of social impact assessments, greater flexibility in restaurant licensing and improved processes for temporary and special events licences. In particular, some of these changes if enacted will hopefully provide a much-needed boost for the live music scene.

At the same time, The Greens are very concerned with the serious attack on natural justice and independent decision-making in this area that these bills represent.

It is also disquieting that none of the discussion papers or publicity has mentioned that the proposed changes will be directly applicable to the gaming machine licensing system as well.

Much of the devil will be in the detail of the ensuing Regulations and, of course, the funding levels provided to the Department to implement the changes will be crucial.

No changes to legislation or the way they are implemented should compromise local councils’ current capacity to manage licensed premises through the development application process.

We also note the concern of the live music industry that the merging of the nightclub and hotel licences as proposed will probably mean it will be even harder for new smaller nightclubs to be established.

Our process concerns are detailed below with recommendations for changes:

· New applications, complaints and requests for disciplinary action to be dealt with initially by the Department rather than judicial bodies

In such lucrative industries that have a significant social responsibility and make large donations to the old political parties, The Greens believe it is vital to have a licensing system that is truly independent. The current judicial system was clearly set up with this in mind. We believe that no other priorities and nothing in the proposals outweigh this principle.

Taking the decision-making away from the judiciary and handing it to the bureaucracy can only increase the possibility of political interference, and it certainly does increase the perception that it is likely to happen. Hotels in New South Wales donated more than $2.2 million from 1998 to 2004 to the NSW Labor Party. The Australian Hotels Association donated $348,000 in the same period.

The new system if implemented also delivers wide standing for applicants to appeal refusals by the Department. Given the significant financial incentives in these industries, it is likely that many (if not all) unsuccessful applicants will appeal and that they will often employ counsel or senior counsel. To defend its refusals properly, the Department will require substantial legal resources. This pressure is likely to affect the quality of its decision making, particularly if a political decision not to fund it adequately is made. The Department will probably end up having to balance its resources and only properly defend the most dire applications.

The question of expertise must also be considered. The disbanding of the Liquor Administration Board will mean the loss of substantial expertise in assessing the social and economic impact of liquor and gaming machine licences. While some of this expertise may be passed on to the new Liquor and Gaming Court, applications granted by the Department will practically never be reviewed by this body. Furthermore, appeals can be heard by non-licensing magistrates who may lack the requisite expertise.

While reducing the complexity and cost of such processes are worthy goals, The Greens believe that in this important area these considerations must never come at the cost of proper decision- making. It is not demonstrated in any way at this stage how complexity and cost will be reduced under the new regime, or why they could not be reduced under a judicial decision-making framework.

· Recommendation 1 – That the existing judiciary-based liquor and gaming licensing systems be retained and opportunities be explored for reducing the complexity and cost of the process, particularly for temporary and special event licences, without compromising proper decision-making.

· The right for objectors to appeal decisions by the Department on new applications will be removed

Combined with the above move from judicial to bureaucratic assessment, is the removal of objectors’ right to appeal approvals. This is a significant blow to natural justice for neighbours of licence applicants and any other interested parties. Only the Commissioner of Police will be able to appeal approvals.

· Recommendation 2 – That the right for objectors to appeal decisions on new liquor and gaming machine licence applications be retained. 

· The right to request disciplinary action will be removed from councils and other parties, as will their right to appeal decisions by the Department on disciplinary action

The extinguishing of long-held rights to request disciplinary action and to appeal such decisions is of serious concern to the Greens, especially when this is combined with the change from judicial to bureaucratic decision-making. It’s a “double whammy” for proper process.

· Recommendation 3 – That the right to request disciplinary action for liquor and gaming machine licencees and appeal such decisions for councils and other parties be retained.







